United States Department of the Interior
U&. Fisk and Wi6lifs Bervies
2325 West Roys! Pelm Road, Belts 103
Phosalx, Arlsone 884214551
Telephons: (B0T) 2420218 PAX: (602) 2422513

Werch 9, 2004
B-man Trenamission

Mz Gerald Zimmemmen

Chalrman .

Lower Colorsdo River Multi-Specjes Conservation Program
Colorado River Board of California

770 Fatrmons Avenus, Suite 100

Glendsle, Celifornia 91203-1033

Desr My, Zingnarman:

‘fhe Fish and Wildlife Service (FWS) appreciates the efforta of the California pariise in the
developmet of the Lower Colorado River Multl-Species Conservation Program (LLR MBCP)
Comservation Plen. The saclosed dlscussion paper is in responso to & task essigned to the FWE
ot (he February 26, 2004 Steering Comuitess mesting canoeming reoent developments in '
{ssuanos of incideanta] take stetements snd permits for specles detmined to be Fully Protecied

. under California law., We bave discusaed this iseus with our Ecological Services and
Department of fhe Solicitor officss in Californie and have the fdllowing information to provide
ta tha LCR MSCP. The discussion peper dose not represeat & final decision by the FW8 on how
to procead for LCR MBCP seotion 10(2)(1)(B) permit lssuancs, but does present & proposal o
‘addreas the issue.

Thenk you for your contizued efforts to conserve endangared epecles. Ifthere are comumants on
this lestes prios b0 March 18, 2004, pleese contest me (602) 242-0210 (z244) o Legley

Fitepatrick (x236).
Sinseraly,
L
O teven L. Spangle
Fleld Supervispe
Enclosurs

oo: Ragional Director, Fish and Wlldllfs Secvics, Albuguerque, NM (ARD-ES)
(Asts: Bryas Amoyo) (Luels Roberis)
Lower Coloredo Rives Cocordinator, Pish and Wildli® Service, Phoeaix, AZ
Raglonal Director, Lowes Colozads Region; Buresu of Reclamadon, Bouldey City, NV

Wilosley PlessridMECT DuadPully Proveted pesiardoawsm
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U.8. Fish end Wildlife Bervice
Asizons Boological Servioes Office
Discuseion Peper for Lower Colorads River Multl-Speoies Conservation Progrem
Californds Fully Protected Bpecies
March 9, 2004

Unéer California lew, there {8 no provision w allow eny “take™ of speoles recognized es Fully
Broteoted. For ths LCR MECP, the Fully Protected epecies ere the razerback eucker (Xyrauchen
taxanus), blask rell (Lateraliug famaicensls coturniculus), sad Yuma olapper rail (Ralle
lorglrostris yumanensis). The razorbeck sucker end Yume clapper =l are eted es aniangered
under the Federa! Eodangered Species Act (FESA), 85 the FESA incldental tnkn.wvmge takss
affect upon toe signing of the section 10(e)(1)}(B) permit or sooeptance of the blological opinion
by the Raderal agencies. The bhack rail #s ot & listed species, 50 the FESA take coversge is
defarved until such time as it becornes lsted. The Fully P:motpd» prohibidons on “take” are

currently in affot for all three species.

The FWS in Californis hes receafly been involved in a elruation whers, in & biologics! opinion
for Bureau of Land Manegsnent (BLM), we lasued an incidental take statement under FESA for
& speciss listed as Pully Protected under California lsw. The issuesice of this incidental take
ststement wes challengsd on the beals that the FWS cannot suthorize incidental take whers doing
s would violate state law. The dsclvion in this vase restsd on the fact that the biologiea! opinien
"aod incidental take statsment was lssued to & Federal gency, BLM, which is 8ot subject io state

Section IV
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Discussion Pepar: Californis Fully Protected 8pecies 2
jgw. The BLM could receive the inoldenal take statemnent, mnd, since this project was proposed
16 BLM by an applicant, require the applicant to meet the stz lew before the Federal luoidental
take staterpent wauld be in effect. Since, under the Pully Protested slatute, the applicant cannnt

obtain & stsie “take’ permit, (he Federsl inoldentsl take ststement oould not becoms effective.

The FWS prevailed in the cass discuseed sbove becalss we wore not directly {ssuing e
incidental taks anthorization to the applicant, b1z were golng turough a section 7 consultation
with another Paderal agency thet had control over the proposed eotion being implanented. The
aituation differs for lssuance of en Incidental take permit undex section 10(a)(1)(B), where the

FWS issues the permil directly 1o the non-Federal partiss.

The FW5 osm only issue an inoldents] take permit under rpecific oconditions. In the

implementing rogulstions (FR volume S0, nurnber 189, pages 39681-39691) on page 35687
upder the disoussion of § 17.3, the following defisition is added:

"Inoldental taking™ means wukingothw'iupmiﬂbmd, if such taking is incidental to, and not
the purpose of, ths carrying cut of an otherwise lawful astivity”

Ths oritical focus of the definition is on “en otherwise lawful activity.” A lawful sctivity is one
@at ie not in violstion of any laws. In issusnoe of all insidental take permits, tie FWS has |
routinely stated &x;t'dl other applicable pernxts and approvals must be obtained prior to the
sotivity being implementad and the FE§ A-authorized innidental take ocours. Io the oase of the
California Pully Protected species, the FWS knows at (he time of jasusnse of the incidental take

Section IV
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Discussion Peper: Californls Fully Prowcted Species 3
permit that ths Califomia pantoers in the LCR MSCF cannot, under stato law, obtain & pamit w
yske Pully Protected species. 1o that, the FWS knows that the aotlon for which Lacideatal take fs

sought 18 Bot “an otherwise lawful scdvity” and sennot lssus the Inoidensal take permit for those
species in Califorals.

Based on our interna] discussions, the WS believes that our issusnss of incldental waks permits
under FESA for Rully Protestad species in Callfornia has & significent rigk of ingal challengs as &
rasult of the ruling oo the secton 7 inﬁidmﬁi take ptacmment case. With this {n mind, the FWE
proposas the following actiane for the LCR MSCP ESA complianse:

1. The FWB will, if sppropriste after evaluation of the Conservation Plan in scoordanoe
with rogulations for permit ispuence, issus the incidental take permit for the LCR MSCF
permers stating that for covered actions in Arizona end Neveds the permit will cover the
insidentsl taks of the nmfbankv fuoke, bleck radl, and Yuma clapper rail.

2. TheFWS will, if appropriste aftar svalustion of the oovered astions end Conscrvation
Plan contained in the Biologioal Assesstmant, issue an insldental teke statement in the
blological opinion for the Fedara! coversd sobions to cover the teke of razorbesk eucker,
black rell, and Yums clapper redl by the Federal agencies. This conforns to the situstiun
in the resent BLM cass.

3. The FWS will, if appropriae after svalustion of the Coneervation Plan in accordanos
with regulutions for permit iesuance, issus the incldental taks permit for the LCR MSCT
partners stating thst for covered aotions in Californis, the permit Goss not cover the

incidental take of the rezotback suckes, black rail, and Yumas olapper rail.

Section IV
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Disoussion Peper: Californis Fully Protested Speclos | é

4. Rocogniring (hat the 400,000 acre-feet of transfer water spproved under the
Quantificetion Settlement Agreement has & legislative exemption to the temns of the Fully
Proteoted statuts, the FWB will, if appropriate aBer svalustion of the Conservation Plan
inaoocrdmcewiﬁuewtdmbrpﬁtbmamiommamdmﬂmmdtm
include the teke from this projest. This take is lewfl wnder Callfornia state law.

s. The FWE will, if en inoidsnta) take pernit lg lasusd to the LCR MBCP, inolude az &
ghanged drcummmoth&mago for the reporback sucker, blask rell, end Yums
olapper rall for coversd sotons in Califormis will be wutborized once such take is
dererminsd 1o be logal under Califorals law and all appropriate perraits to allow such taks

have been acquired by the Califnis partmets.

A suggeation was mede at the Pebruary 26, 2004 Steering Committes mesting aad on the
Progresn Bubsomumittes conference osll an Meroh 1. 2004 (et the language describing the “eake’
in ths HCP dosument be evaluatsd and revised to not be in confliot with the dafiniten of “take”
undsr CBSA and the Pully Protected statates. The FWB doss not belisve this {8 e viable
approach béonms the definition of “take” under the Californis lsw i6 not always consistently
cpplisd. The ate Ariomey General and the California Department of Fish and Game have
differing intwprctzﬁom of the definition.  This uncerminty would lksly be & factos in any
challenge 10 the LCR MSCP pammit focusing on “taks™ of Fully Protected spscies.

The sale rasson for the FWS 5o take this step in the {nsideatal take permit issuance is the
arohlbinion of “tske” for the Pully Protectsd species under Califomnis lsw. We conaidered other

LCR MSCP Comments and Responses - December 2004 S%Catéoen217\é
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Aprll 14, 2004
Steven L. Bpangle Poei-It* Fax Nowo 7871
Fleld Bupervisor
United Etates
U.5. Fish and

Co.

Prone §

b EPEY

Departmant of the Interior F:J“ e
Wiidiife Senite "
2321 West Royal Raln] Rbed, Sulte 103
' A AL L[S F T

Phoenix, AZ 860214961
Dear Mi. 8pangle: |

,

foy

The Department of Fign and Gammapmmt" reoslved & copy of your
March 8, 2004 letter and discussion papat tc Mr. Jerry Zimmarman. A% you
know, thet disoussion paper concluded that as & geult of & recent rullng In @

Sectlan 7 case, the U.S. Fish and Wildiife 8ervice's ¢ UBFWE") iseusnce of

incidental take permits to non-federsl entities under ¥ E8A for fully protectsd
species in Califomia hae g significant ik of lsge! challenge. The disoussion
paper staies that the Californla partners In the Lower Colorado River Mutt-

Speciee Conservation Program

permit to take

activities bacause the action
lewiul activity’ as required under federal iaw.

(*LCR MBCP") cannot, under slete law, obtain @

fully protectsd species. As a resull, the discuesion peper
conaluded that the USFWE cannot iesus an incldental take permit for

e

LCR M8CP

forvhich the taks le sought is not "an mno_mise

itis the D?mmem‘s position thet, sesuming the permit lssuanoe criterie

&f the California Endengered Species Aot are met,

the take of fully protecied epacies under the LCR MSCP.

the Department may authorize

Under exieting law, assuming other permit lesusnce oriteria mre mat, the

Department may autiorize the take of fully protected species for Impacts

sftributeble to

(QSA%). (Fish & G. Code § 2081.7(

Agresment

implementstion of the Quantification Setiement Agreement

8)) QSA ls defined broadly to mesn: °. ..

ment (QSA) . . . as it may be amended,
hall indlude 88 8 NECBsss smentetion of the
renster of Water by and between the impariai

irrigation District end the San Diago County

rele f

sidot of Southem

i the water a! the Inteke of ths

ter Authority, . . . and any Q8A—
Callfornig’s Colorado River Aqueduct.” (Stata. 2002, ch. 617,

§1(a).) The leglslative language makes it clear thal the Department may

Conserving Cafifornia’s WAldBfe Since 1870

LCR MSCP Comments and Respo

P

s
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suthorize take of fully protected species for Impeots other than those olrectly

stiributsble 8A mont ilsell.

There is addiional language to suppon the proposiiion thet the
Departmant can authorize 1ake of fully protecied spedies under the LCR MSCP.
Fish and Geme Code seoion 2081.7 statee that take of fuly protecind epedies
may be authorized for Impacts on the following:

1. The salinity. elevation, shorelino habitet, or water quality of the Saton

Ses;

2. The gquantity and quality of weter flowing In Imperial Valiey dreing, rivere,
and channsie;

3. Agricuiturel lands in the imperel Valley, end

4. The quantity and qusiity of water flowing in the Colorade River, the
habkat sustsined by those flows, and the collection of that watef for
delivery to authorized users.

(Fish & G. Code § 2081.7(s), emphasls added.)

The language in subsection 4 above shows the Legisigture’s intent to
allow the Depariment to suthorize take of fully protecied apeoies in a largs ama
in and sround the Colorado River. The Department le therefore suthorized o
allow the take of fully protected species for Impacte ettributable 10 the Q 8
broadly defined, on the qu and qua

n

habked sus fiows. lssuanos of permits for take of fully protected

species resulting from the n of Colorede River water for delive is alsc

guthorized. The ta ully pro ; s for Impacts from soversd
@8 U o MBCP ocould Be suthefizad under state Tew.

Additienal language supporis the conoept that the Leglsiature Intended o
aliow the Department broad disoretion to authorize take of fully protected
gpecies. In SB 654, the Legisiature found:

5 “Thatli is Important to the stals 10 mee! ts commitment to reduce it uae
of water from the Colorado River t0 4.4 million ecre-mel per yeser. . . .

2. That “Californie’s Colorado River Water Use Plan ls & framework
developed o aliow Californie to mest it Colorado River neede from within
its basic ennual apportionment. . . .7, and

3. “[Tihet species praviously designated as fully protscted may be taken
incidents! to activities Intended to meal tha state's commitment to reduce
its uss of Colorado River water & long 8s those ectivities are found to
comply with existing lew, indluding Chapter 1.6 (commending with seotion
2080) of Division 3 of the Fleh and Game Code ”

(Stets. 2002, oh. 813, § 2)

82

Section IV
Page 276

LCR MSCP Comments and Responses - December 2004



cr s - .
S PR T N (9 Ly WS fem T
RETRSEUIE B S U B B D ZhiY Y

34/2%/2084 13:59 7689228623 CUFG BLYTHE PAGE B3

The abovs lenguage supports the propositon that for agiivities intended i
meeat the Stata's commitment to reduos Ite use of weter, the Legleleture intended
to give the Depertment broad discration to allow take of fully protecied spacies.

The above languege needs 1o ba read together with seotion 2081.7(8)
(whioh ailows the Depastment to authorize mke of fully protected spedies on @
proad range of habltats). When reed together, the lenguage from 88 884, along
wdth Flsh and Game Code section 2081.7(a), shows thet the Department has
disoretion to authorize the teke of fully protected spacies incidental to activities
intsnded to reduce Cellfornig’e use of do River weter, if the impsols from
those actvilies affect the quantity or quallty of watter flowing in the Colorado River
or the habital sustained by those flows. lssusncs of parmite for take of fully
protecied species resulting from the collection of Colorado River water for
deilvery is also authorized.

i eummary, ths Depertment has the authority to suthorize take of fully
protected specdies under the LCR MECP. bacause existing statutes, as well as
non-codified jegtalative lenguage, show that the Legisisture intsnded to gllow the
Depertment broad discretion to authorize tha take of fully protectsd epecies o
help Calffornia mest Hs commitment to reduoe lts use of Colorado River water,
and to allow take In and eround the LCR, Inciuding sotivitles under the LCR
MSCP.

Pisase osll me if you have any questions.

Sincarsly,

MICHAEL R. VALENTINE
Deneral Counes!

LCR MSCP Comments and Responses - December 2004 S%Cat‘,igon217\;
e
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ENVIRONMBENTAL perenNse
finding the ways that waork
August 18, 2004
M. Steve Spangle
Field Supervisor
1S, Fish and Wildlife Service
2321 West Royal Palma Road, Suite 103
Phoenix, AZ 85021
Via Facsimile f02-242-2513
Mz, Glen Gould )
Bureaun of Reclamation IR '
P.O. Box 61470, LC-2011 D EGCEIVE
Boulder City, NV B9006-1470 |
Via Facrimile 702-293-8418 AUG 19 2004
Ms. Laura Simonek
Merropolitan Water District of Southern California ”FE F':!::"SL'E] % FWL?E SERVICES
700 North Alameda Street : FICEPHOENIR ML
Loe Angeles, CA 90012
Vig Facsimile 213-217-7701
Dear Mr. Spangle, Mr. Gould, and Ms. Simonek:

Thank you for the opportunity to comment on the Draft Environmental Impact
Statement/Environmental Impact Report (DEIS/EIR), Biological Assessment (BA), and
Habirat Conservation Plan (HCP) for the Lower Colorado River Multi-Species
Conservation Program (LCR MSCP), Arizona, Nevada, and California. In additionto
the comments submitted with other non-governmental organizations, Environmental
Defense submits these comments to emphasize the critical importance of the limitrophe
reach of the Colorado River, and the failure of the L.CR MSCP to seize the opportunity
to focus restoration efforts there.

The LCR MSCP is missing what may be the premier oppOTtUNity 1o COnseIve B B

specics on the Lower Colorado River, which exists in the limitrophe reach of the river,
tenown in MSCP terminology as reach 7. This reach of the Colorado contains stands of
Cottonwood-Willow with a much higher density than that found elsewhere on the

Lower Colo

compared to 1-2% as 2 meximum land cover value along the Lower Colorado River
between Lees Ferry and Morelos Dam, even in wildlife refuges (FHinojosa-Huerw et al,
2003. Rapid Ecological Assessment of the Limitrophe Zong of the Colorado River,
prepared for Fnvironmental Defense). Significanty, these cottonwood and willow trees

rado, 18% of land cover in the first 10 kilometers below Morelos Dam as

Rocky Mountaln OMice - 3334 Merh Broadway - Beulder, GO 50304 - Tel A03 440 4907 - Fax 303 440 BOS2 - wwra,enviranmestaldefense.0ng
N York, NY - Waehington, DC - Oacand, CA - Ralaigh, NC - Aurtn, TX: Bagten, WA Project Offioe: Loa Angeies, CGA
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bave established dug to recent overda
by relatively high groundwater levels.
providing breeding sites
conditions have together
maintenance of these con
pumping (such as Reclamation’s
the water available to the limitraphe.

The LCR MSCP has an opportuity in
whose future is uncertain, 18 well as to augment
creating cottonwood-willow sites
far better suited to conservation and restoration

modest baseflow in the river channel, plus occasional floods, would secure the furure of

this excellent habitat.
The LCRMSCP could contrib

Colorado River limitrophe, specifically 2
create an international conservation area
been underway for several
Colorado River iparian o
Biosphere Reserve of the Colorado River Delta

We hope that the LCRMSCP can
addition, we note that the
physical and biological

1. T hout the LCR MSCP do ts, fl
errongously charactexized. The text irself is
gome flow from dam seepage,
gnd that “much of the
from upstream irrigatio
In general, these flows can be understood to

including:

2. Seepage from

b, Flows that are released at

occusred more than 25% of years 198

chooses not to divert, such a5 occasion

Irrigation rerurn flows from Mexico,

Morelos Dam.

al

! Contrary ta Reclarnati
instream flows, and Rec

2
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Surface water in reach
for insects that are food for
allowed 2 healthy native ecosystem
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ute significantly to co
Lower Colorade River by adopting 2 significant ongoing effo
focused effort by the
(see DEIS/DEIR at 4-24). This
years, and is paralleled by aa effort in Mexico to protect the
rridor from the north

be amended to reflect this opporrunity. In
LCR MSCP documents incorrectly
qualities of the limitrophe,

but the majority of t
flow in the fver downstream 0
n districts” (DEIS/DEIR at 3.9-7). Neither of these
statements accurately characterize the source or quanfity o

Morelos Dam,
0-2000) and other flows that Mexico

on's assertions otherwise, there is nothing
lamatlon fails to paint to any suppert. See
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and have been maintained
7 is a regular featurs,
cesident and migrating birds. These
to Aloudsh. However, the
ht and local groundwater
likely to deplete

Env. D-1 con't

as droug
Project) are both

the limitzophe both to protect habitat
this habitat, While the HCP proposes
irrigating them, the limitrophe it

besed on instream flows.” Fere, 2

nserving habitat on the
rt to protect and restore the
Cocopah Indian Tribe to

process has

ern extent of the boundary of the
and Upper Gulf of California.

Env. D-2
characterize both the
reach 7.

ows in geach 7. the Jimi he, are
contradictory at times, stating that it “has
he reach is generally dry” (3.0-2)
£ Morelos Dam is return flows

f flows in the limitrophe.
come from a vanecy of sources,
including both flood flows (which

aver-deliverics from the United States.
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DEIS/EIR at 2-1146.
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4. Wasteways (ac 11 miles and 21 miles) in the United States that release several Env. D-2 con't
thousand acre-feet annually in non-flood years (Ruth Thayer, Bureau of
Reclamation, personal cormunication 8/6/04).

e. Groundwater flows from both the United States and Mexico. The quandty of
groundwater flow into the Colorado River channcl in the lirnitrophe is unknown,
however, a recent study dernonstrares that depth to groundwater at the edge of
the riparian cornidor is no greater than 1-2 meters, and that groundwater levels
exceed siver elevation, suggesting that the direction of flow is into the river
(Zamora-Axxoyo, et al., 2001. Regeneration of Natave Trees in Response to flood
releases from the United States into the delta of the Colorado River, Mexico. I.
And Environments 49:1).

While most of thesc inputs are not quantified, the averagc rotal flow in the limitrophe in
non-flood years 22,000 acre-feet, and in flood years is 2,120,000 acre-feet (Cohen and

Henges-Jeck, 2001 Missing Water: The Uses and Flows of Water iy the Colorado
River Delta Region, Pacific Institute ).

2. The importance of reach 7, the limi irrophe, for several of the LCR MSCP covered Bav. D3
species is ed:

2. The limitrophe is an important S1Opover site for migrating southwest willow
flycatchers in their rigration movements before they reach their breeding
grounds (Garcia-Hernandez et al,, 2001. Willow Flycatcher (Empidonax ¢railir)
surveys in the Colorado River delte: implications for management. J. Arid
Eavironments 49:1). It has been well documented, in general for landbirds, that
the qualiry and availability of stopover sites during migration is one of the key
factors determining survivorship rates for these specics. The descripdon of this
bird in Appendix I, “Sratus of LCR MSCP Covered Species” fails to mention the
importance of stopover sifes fo this migrant (Appendix L at 1-7).

b. Other key specics of conservation concem in the limitrophe are the Yellow-billed
Cuckoo, Arizona Bell's Vireo, and Summer Tanager, all of which were found
present in recent surveys of the limitrophe (Hinojosa-Huerta et al., 2003, Rapid
Ecological Assessment of the Limitrophe Zone of the Colorado River, prepared
for Environmental Defense). Deseriptions of these birds in Appendix I, “Status
of LCR MSCP Covered Species” fall to mention their presence in the limiophe
(Appendix T at 1-49,1-61, and 1-69).

. We hope that you are able to incorporate 2 stronger program for restoration of the Env. D-4
Colorado River limitrophe in the final LCR MSCP. Please do not hesitate to contact us
if you have any questions. '

Sincerely,

s P

Jeanifer Pitt
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